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THE SOUTH CENTRE

In August 1995, the South Centre became a permanent intergovernmental organization of developing countries. In pursuing its objectives of promoting South solidarity, South-South co-operation, and coordinated participation by developing countries in international forums, the South Centre has full intellectual independence. It prepares, publishes and distributes information, strategic analyses and recommendations on international economic, social and political matters of concern to the South.The South Centre enjoys support and co-operation from the governments of the countries of the South and is in regular working contact with the Non-Aligned Movement and the Group of 77. Its studies and position papers are prepared by drawing on the technical and intellectual capacities existing within South governments and institutions and among individuals of the South. Through working group sessions and wide consultations which involve experts from different parts of the South, and sometimes from the North, common problems of the South are studied and experience and knowledge are shared. 
PREFACE
The South Centre, with funding support from the UNDP's TCDC Unit, has established a project to monitor and analyse the work of WTO from the perspective of developing countries. Recognizing the limited human and financial resources available to the project, it focuses on selected issues in the WTO identified by a number of developing countries as deserving priority attention. As hoped, the project has helped in establishing a medium term work programme by the South Centre on issues related to international trade and development. The work programme includes many sub-projects on specific WTO Agreements/issues, under the over all South Centre/UNDP project.An important objective of the South Centre under programme on international trade and development issues is to provide short and timely analytical inputs on selected key issues under negotiations in the WTO. The publication of concise analytical papers under the T.R.A.D.E. occasional paper series is an attempt to achieve this objective. These occasional papers will provide brief analyses of chosen topics to assist developing country negotiations but will not aim to offer exhaustive treatment of each and every aspect of the issue. It is hoped that the T.R.A.D.E. occasional paper series will be found useful by developing country officials involved in WTO discussions and negotiations, in Geneva as well as in the capitals.The text of these occasional papers may be reproduced without prior permission. However, clear indication of the South Centre's copyright is required.

I. INTRODUCTION
1. At the meeting of 23 March 2000 of the Council on TRIPs, the Chairman set out a list of key issues arising in the review of the provisions of article 27.3(b) of the Agreement on TRIPs, as follows: 
· the link between the provisions of Article 27.3(b) and development; 

· technical issues relating to patent protection under Article 27.3(b); 

· technical issues relating to sui generis protection of plant varieties 

· ethical issues related to the patentability of life-forms; 

· the relationship to the conservation and sustainable use of genetic material; and 

· the relationship with the concepts of traditional knowledge and farmers' rights.1 
 

This paper is on the third issue in the list, namely, technical issues relating to sui generis protection of plant varieties. 
2. From the perspective of developing countries, protection of plant varieties raises fundamental political, economic, social, biodiversity and other questions. The rights of plant breeders to be protected include to authorise the use of their varieties as well as the propagating material. This affects access to propagating material (seeds) by local or rural communities that in developing countries make up anything up to 90 per cent of the population meeting their agricultural and food needs as well as basic financial needs largely from (subsistence) farming. Farming communities have a well established practice of saving sharing and replanting seed (farmers' rights), which may be threatened if plant breeders' rights are protected in a manner that restricts or even destroys this practice. The issue of food security entailed is equally a security as well as an equity concern. Also, these communities have over the years identified, selected and bred plant varieties of food or medicinal value, conserving and sustaining biodiversity: a contribution that requires due recognition. Developing countries are rich in biodiversity, a resource they therefore attach great importance to not only as a national resource but also as a response to global environmental concerns.
3. There are several international regimes related to these concerns of developing countries. The CBD (Convention on Biological Diversity) vests states with sovereignty over their genetic resources and requires prior informed consent and benefit sharing as a condition for access to the resources. The FAO-IU (FAO International Undertaking on Plant Genetic Resources) squarely recognises farmers' rights. It is under renegotiation, to make it a protocol to the CBD. Article 27.3(b) of the Agreement on TRIPs requires WTO members to protect plant varieties, which involves protecting rights of plant breeders, by effective sui generis systems but without spelling out its position on benefit sharing and farmers' rights. UPOV (the International Convention of the Union for the Protection of New Varieties of Plants), contains provisions on protecting the rights of plant breeders and farmers. First adopted in 1961, it has over the years been modified, significantly by the 1978 Act (UPOV 78) and the 1991 Act (UPOV 91). UPOV 91, urged upon the WTO by the USA for instance, contains extensive protection for plant breeders to the prejudice of farmers' rights and severely restricts the scope of other breeders to innovate around protected varieties (the breeders' exemption), in this way disturbingly affecting the food security and equity goals of developing countries on the whole. UPOV 78 did not limit the farmers' rights and kept the rights of plant breeders within levels supported by some developing countries. Some WTO members have assumed obligations under the other instruments as well. The proposal that UPOV 91 is the sui generis system, raises the alarming spectre that unfavourable regimes could be imposed on unwilling developing countries; and specifically that the obligations of UPOV 91 will be smuggled into the WTO Agreement, making them enforceable under the WTO dispute settlement system, when they were not negotiated in the Uruguay Round to include them in the WTO.
4. Developing countries have therefore circulated papers and made proposals on the review of article 27.3(b) of the Agreement on TRIPs and continue consultations within the WTO to ensure their concerns are fully taken on board.2 At the domestic level, several countries have adopted or will soon adopt laws on plant varieties, but in the context of biodiversity the laws extend to the rights of farmers and local communities, and regulation of access to genetic resources. The Organisation of African Unity has developed a model law encompassing the various concerns in respect of African countries and the Third World Network has recommended proposals.
5. "Sui generis systems" is the Latin for "systems of their own kind". This allows members to be appropriately original and resourceful in designing these laws, no doubt so that the laws are effective in achieving desired objectives. This concept and language is inconsistent with a one-size-for-all regime for all WTO Members, and a one-size-for-all is inconsistent with the WTO practice and rules on duly taking into account the (different) development needs of developing countries.
6. Article 27.3(b) requires that the sui generis system be effective. Developing country proposals of what an effective sui generis system is, draw on an assortment of regimes both domestic and international, on the basis of the effectiveness of the regime in achieving national goals and protecting the public interest (duly recognised and provided for in articles 7 and 8 of the Agreement on TRIPs). On that basis, examples of sui generis domestic regimes are the laws and measures that seek to achieve the objectives of innovation by domestic breeders (including public research institutions), benefit sharing to ensure equity for local communities and the country, access to seeds by the local farming community, food security3, and such other goals falling within the context of the social economic development of the country and of ensuring social justice within the country and within the international system. The international regimes include UPOV 78, the FAO-IU and significantly the CBD that clearly recognises the sovereignty of Members over their biological material.4 
1 Please see footnote 5 in paragraph 18 of the Note on the Meeting of the Council on TRIPs, WTO document reference IP/C/M/26.
2 Some developing country papers are IP/C/W/163 (Africa Group), WT/GC/W/251 (Bangladesh for ministers of Least Developed Countries), WT/GC/W/362 (Bolivia, Colombia, Ecuador, Nicaragua and Peru), WT/GC/W/225 and WT/GC/W/147 (India), WT/GC/233 (Kenya), WT/L/317 and 326 (South Africa for SADC), WT/L/317 (Sri Lanka on behalf of SAARC members), WT/GC/W/282 (Venezuela).
3 The need for food security is not met merely by liberalising trade in agriculture, for then the population must have the matching capacity to buy all the food as and when needed. Developing countries would not seek food security solely in that manner.
4 UPOV 91 has only 16 members, and UPOV 78 still has at least 29 members. UPOV 91 entered force on April 24 1998 after ratification by only 5 states party. The FAO-IU has 113 members. The CBD, with 179 members, commands by far the most membership. These figures cast serious doubts on the authority of UPOV 91 as a model for a sui generis system for the 140 Members of the WTO.
II. THE DEBATE: NO CHOOSING BETWEEN THE INTERNATIONAL INSTRUMENTS
7. The debate on the form of sui generis systems has at least five aspects: 
· a choice between regimes - whether or not such a choice is possible given that some WTO Members have international obligations under the other regimes,
· the relation of the regimes - whether the international obligations coexist,
· the merits of the regimes - the preferences shown by Members for this or that regime, 
· the conflicting application of the regimes - whether or not the obligations necessarily conflict, and therefore whether the obligations should be ranked among themselves (which one overrides) or whether consistency should be found (how do they fit together), and 
· specific rights and obligations of plant breeders and local communities - the policy and rules in domestic laws implementing article 27.3(b) of the Agreement on TRIPs. 

8. Regarding this debate, a choice is impossible because the instruments are in force for parties to them and equally impose binding obligations to be honoured in good faith. The instruments therefore exist side by side and parties to them may not simply ignore them or some of them. Arguments on the merits with a view to opting for one of the international regimes, have not taken the debate forward but have inevitably headed for a stalemate. As consensus, or as the support of parties to the various instruments, may be needed for any final decisions, choice between the instruments may not be a viable alternative.
9. Nevertheless, the choices indicated by Members provide a framework for sorting out substantive issues to be dealt with. The issues include, among others, which rights to be protected (breeders, farmers, traditional knowledge5, equity for local/rural communities) and which obligations to require (on breeders, biotechnology patent holders). Answers to these issues are found in the provisions themselves of the international instruments, if those provisions can be agreed upon and reconciled. 
10. For instance, article 7 of the Agreement on TRIPs says: 
"The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social economic welfare, and to the balance of rights and obligations."6 
Regarding protection of plant varieties, how is mutual advantage ensured? How is the protection offered to be conducive to social economic welfare? What are the obligations? How is a balance to be reached between the rights and obligations? The provisions of sui generis systems must contain answers to these questions, if the objectives of the Agreement on TRIPs are anything to go by. And the sui generis systems do so by ensuring benefit sharing, social justice, imposing obligations on breeders and any right holders, and premising the rights and obligations on public policy.
11. Further, article 8 of the Agreement on TRIPs recognises that Members may 

"adopt measures to promote the public interest in sectors of vital importance to their socio-economic and technological development" (paragraph 1) 
and that 
"appropriate measures ... may be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology" (paragraph 2). 
Don't the Members determine which sectors are of vital importance to them? Doesn't socio-economic development of the Members require measures to support rural or local communities, measures to ensure food security, in accordance with social justice as national policy? Doesn't the prevention of abuse include the protection provided for in article 15 of the Convention on Biological Diversity (informed consent, source of the biological material, benefit sharing)? Don't monopolies in supply of seeds restrain trade unreasonably, say through production volumes, refusal to supply, absence of conditions for easily getting access to sources of supply or to right holders of seeds for the plant varieties? The answers to these questions are yes. Sui generis systems for protection of plant varieties must contain provisions to implement these answers. 
12. A conflict can arise in the interpretation and application of article 27.3(b) of the Agreement on TRIPs, because the article does not say how it relates to provisions in other related international instruments - CBD, FAO-IU and UPOVs. Intellectual property rights granted and protected under domestic laws that are consistent with the Agreement on TRIPs, may not satisfy the requirements under the CBD for prior informed consent or benefit sharing for instance. Such rights cannot be challenged on the basis of the Agreement on TRIPs, and the Member cannot be required using the WTO dispute settlement system to bring its laws into conformity with those requirements. Yet the mischief would have in the first instance originated from the provisions or absence of provisions in the Agreement on TRIPs. In this way, the Agreement on TRIPs would be a way of getting around the CBD rules.
13. While it may be argued that the parties to the respective international instruments should comply with all the various obligations in a mutually complimentary and flexible manner, vast experience, duly documented7, has shown that some Members especially the developed countries have been selective in implementing the instruments. For instance, patents have been applied for and granted in the European Union, the United States and Japan not only in breach of the requirement of novelty, but also of the requirements under the CBD for prior informed consent and equitable benefit sharing; this to the prejudice of the developing countries whose genetic resources and traditional knowledge would have been used. This mischief is enabled by the domestic patent laws that do not recognise prior knowledge or use abroad (in practice meaning use in developing countries by local and indigenous communities) unless the knowledge or use is written. Such patent laws may be consistent with the Agreement on TRIPs, though inconsistent with the CBD and the FAO-IU. The CBD does not have as comprehensive an enforcement mechanism as the WTO. If such laws were inconsistent with the Agreement on TRIPs on grounds of lack of provision for prior informed consent and equitable benefit sharing, the developing countries concerned could use the WTO dispute settlement system to require compliance with those requirements.8 Developed countries that have resisted the inclusion of these requirements in the Agreement on TRIPs, have simply used this as a strategy for not complying with or for defeating these requirements though they may be parties or signatories and as such obliged not to prejudice the attainment of these objectives of the CBD. Inclusion of the requirements in the Agreement on TRIPs would be a solution along the same lines as developed countries have achieved the inclusion of the provisions of relevant WIPO treaties in the Agreement on TRIPs. 
14. Having adopted these provisions that directly have implications for biodiversity, the WTO should take responsibility and should not be seen to sabotage the ideals and aspirations of the overwhelming majority of the World's States and people as expressed in the CBD, on the basis of protecting purely trade interests that do not respect the heritage and future of humankind, and more over doing so contrary to the fundamental WTO principle of sustainable human development. If the WTO does not reign in these narrow interests by adopting the condition that intellectual property rights should not be granted in violation of the CBD, the WTO would do well to drop all provisions that partly regulate or provide for any intellectual property rights related to biodiversity and access to genetic resources.
15. If indeed there is to be equity in accordance with article 15 of the CBD and with the FAO-IU, how is the considerable leverage of big companies (that seek breeders' rights in respect of plant varieties, or patents over genes as well as seeds having those genes), which is pitted against local people or farmers, to be contained? Domestic laws (and these are perfectly sui generis systems) do need to provide a legal basis for government departments or other administration to intervene and act on behalf of the disadvantaged, and article 27.3 of the Agreement on TRIPs would do well to expressly recognise and provide for these laws as sui generis systems. The various instruments and provisions can be reconciled, for the provisions can and should complement rather than contradict each other. 

5 The government department may be the beneficiary if no further arrangements are made to ensure the benefits immediately reach down to the local community.
6 The emphasis is needed.
7 For instance, ACTIONAID has documented a sustained history of biopiracy. Please see www.actionaid.org, the report entitled Crops and Robbers dated 25 November 1999.
8 While the WTO dispute settlement system is skewed against developing countries, a few have been able to successfully use it, for instance India's 9 cases (December 2000).

III. Sui generis Systems: Effective to Achieve the Objectives and Principles

16. The obligation under article 27.3(b) of the Agreement on TRIPs to protect plant varieties by patents or "effective" sui generis systems or a combination of both, does not say what amounts to "effective". Also, what "sui generis system" satisfies the obligation is unclear and a subject of differing views. Rather than seeking to find "what sui generis system" satisfies the obligation, the debate has largely been on "which", in this way derogating from the discretion of Members that has been availed by providing for sui generis systems as an alternative by itself. 
17. That is, the issues arising from the debate on interpretation and application of article 27.3(b) have hinged on the form of a sui generis system and to a lesser extent on the substance of what "effective" means. The alternatives considered have been the versions of existing instruments, largely UPOV 78, UPOV 91, CBD and domestic laws implementing the CBD. If the gist of the debate shifted to the meaning and implication of "effective", the issues would include: 
· What should the system be affective in achieving,
· should the objectives defined by the country in accordance with article 7 of the Agreement on TRIPs be equally if not more paramount than the rights of dominating breeders,
· what is the result of applying the principles set out in article 8 of the Agreement on TRIPs both paragraph 1 on the public interest and paragraph 2 on restraint of trade and international transfer of technology9, and
· are the objectives of other relevant instruments especially the CBD to be duly taken into account in construing "effective", for the sui generis systems to promote sustainable human development in accordance with the first recital of the preamble to the WTO Agreement?
18. As a step towards facilitating agreement on this matter, the result of thus framing the debate would be to de-emphasise the recommendation of models, including UPOV 91 and existing regional versions, instead focusing on the substance of provisions that should make up the domestic laws implementing article 27.3(b) of the Agreement on TRIPs (objectives, principles, rights or protection available, mandatory obligations to be complied with, general exceptions, enforcement of the rights and obligations both in domestic and in international regimes, co-operation arrangements among developing countries, integration of local communities to the multilateral trading system10 on equitable terms by protecting and equitably recognising the value of their knowledge and innovations and the absolute propriety of continually innovating and adapting around their current knowledge, as well as enforcement of the provisions through the WTO dispute settlement system subject to facilitating the effective participation of developing countries, etc). Still, the basis for this scheme of legislation would be the principle of the country's permanent sovereignty over its natural resources, for long now hard law, and sovereignty over its biodiversity.
19. As pointed out, the CBD vests sovereignty over genetic resources in the State and provides that access to genetic resources is subject to permission by the government, prior informed consent and benefit sharing. Thus where intellectual property to be protected involves traditional knowledge, for instance plant varieties of medicinal or other value identified and long used by local communities, the application should show that prior informed consent has been obtained. The consent is granted according to domestic procedures, for instance a government department, a local council or board may be responsible for granting the consent on behalf of local communities. 
20. The purpose to be served by this disclose requirement is that a mutual arrangement for sharing the benefits from the intellectual property right will then be reached between the holder of the right11 and the source community or an entity acting on its behalf. The CBD requires this benefit sharing. Developing countries therefore would like this rule in the CBD - declaring the source of biological material, obtaining prior informed consent, benefit sharing - to apply in all cases involving such patents, and to do so without being impeded or discouraged by article 27.3(b) of the Agreement on TRIPs. As indicated earlier, article 27.3(b) could well do this if applied without considering the CBD, for article 27.3(b) does not include the rule in the CBD. Developing countries have made proposals to deal with this difficulty in interpretation and application of article 27.3(b). The proposals include clarifying that no intellectual property right may be protected on the basis of the Agreement on TRIPs, if in contravention of the CBD. The clarification could take the form of an additional paragraph or of a footnote (in article 27.3). 
21. A way of carrying forward this debate is to focus more specifically on the question of what the system should be effective to achieve. The following suggestions are made: 
· the sui generis system should be effective to protect plant varieties as such (including varieties developed by local communities and national/public research institutes), 
· the rights of plant breeders should be protected as an international obligation as and when assumed by Members, 
· the rights to be protected should be those set out in the obligations Members have assumed (for instance under the Agreement on TRIPs12 and equally the CBD13), 
· the rights should be protected in accordance with national objectives referred to in article 7 and the principles in article 8 (Agreement on TRIPs) as apply in the country, 
· they should be protected within the overall framework of the CBD and the first recital of the preamble to the WTO Agreement - on sustainable development, and 
· the protection should be consistent with international obligations that Members have assumed, for instance under the CBD. 

22. Compared to other alternatives, UPOV 91 has the stronger protection for plant breeder's rights (broadening the rights to prevent the saving re-using and sharing of seeds by farmers unless they pay for them, extending these rights to a minimum period of 20 years, extending them to essentially derived varieties and to possible appropriation of the harvest from protected seeds, and hedging the rights about with formidable restrictions), the reason some developed countries prefer it. Developing countries have taken a different view both in WTO proceedings such as the meetings of the General Council and the Council on TRIPs and in their domestic practice for protecting plant varieties, they have resisted attempts to multilateralise it. Sui generis systems adopted by developing countries, on the whole, go contrary to UPOV 91 in several respects; they would prefer UPOV 78 (whose "membership", at 29, still far exceeds UPOV 91, at 16). Those that have adopted UPOV 91 have heavily supplemented their laws with provisions or other laws on supporting local communities and farmers and protecting biodiversity. The main preference for UPOV 78 is in respect of permitting farmers' rights (including to save, replant and share seeds) and the breeder's exemption (to research, experiment and breed around the protected variety without undue claims from the breeder of the protected variety), and in the better protection for biodiversity, which developing countries consider beneficial: for social justice in catering to local communities or the rural population and farmers, and for being supportive of domestic policies like promoting innovation and attaining food security.14 
23. While maintaining their existing proposals, developing countries (i) could substantively consider the rights and obligations of plant breeders for purposes of their domestic laws; and (ii) could consider maintaining these rights and obligations firmly within the scope of the public interest especially the development and social justice objectives of the Members. However, care is necessary not to delay the finalisation of the debate in the interests of developing countries, and not to isolate article 27.3(b) from the increasingly integrated governance between the WTO and other international organisations. Waiting for the conclusion of proceedings in WIPO on traditional knowledge, for instance, simply delays the process of clarifying article 27.3(b) to enable developing countries definitively adopt suitable domestic laws within the time frame available under the Agreement on TRIPs, to the extent that protecting plant varieties includes protecting traditional knowledge and ensuring equity for farmers and local communities.
24. To be effective, provisions in sui generis systems should be complemented by provisions on protecting intellectual property rights such as patents, because these could be a way around the sui generis rules. New paragraphs in article 27.3 should have the following: 

· The scientific definition of microorganisms (viruses, algae, fungi, bacteria and protozoa) is much narrower and should be preferred. It does not include all microscopic life form. That there is no consensus scientific definition, or that concepts of microorganism keep changing with advance in scientific knowledge, are not good reasons for not agreeing a definition for purposes of article 27.3(b); for the scope of the obligation and of the exceptions is uncertain. 

· Preserve the right to exclude from patentability plants and animals and their parts including DNA sequences, and clarify that naturally-occurring plant material including genes are not subject to any intellectual property protection 

· define the novelty requirement to mean universal novelty, in order to exclude from novelty any information available to the public whether in writing, through use including use by local and indigenous communities, and through deposit of information and material with deposit institutions such as genebanks
· require intellectual property offices to cancel on their own motion or not to grant intellectual property rights on material obtained from deposit institutions or contrary to the CBD (without prior informed consent, benefit sharing and disclosure of origin of the biological material) 

9 Please note that the sharing of benefits may include access to the biotechnology in the patent.
10 The US advocates integration of local communities to the multilateral trading system, but that ways of doing this should be found.
11 Please note that the title holder can change from time to time for the duration of the patent. A clause in the benefit sharing arrangement share take care of this by putting the scope of the arrangement in broad terms and in the long-term. 
12 Please note that the obligation in article 27.3(b) of the Agreement on TRIPs is "to protect plant varieties", and that it does not set out the specific rights to be protected. Setting out the rights and obligations with the aim of protecting plant varieties, may be an instance of how action under articles 7 and 8 of the Agreement on TRIPs have to be consistent with the agreement.
13 Please note that the CBD sets out specific rights to be protected, including the rights of local communities. Obligations under other instruments are to be construed consistently with the CBD, in a manner that promotes the objectives of the CBD. It is mostly developed countries that have assumed obligations under UPOV 91, and not developing countries.
14 UPOV 91 enhances the protection of the breeder, imposing restrictive rules on governments that wish to regulate these rights. Please see the annexed matrix on UPOV systems.
IV. SPECIFIC PROPOSALS
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25. Against this background, minimum proposals of developing countries can be as follows: 

1. the existing provision in article 27.3(b) for the protection of plant varieties by sui generis systems should be kept
2. the provision should be construed and amended to be in conformity with other international obligations on the matter of protecting plant varieties
3. the related international obligations include in particular those under the Convention on Biological Diversity
4. the sui generis systems should protect plant varieties as such
5. protecting the rights of plant breeders is part of the framework for protecting plant varieties; the breeders are local and non-local
6. the rights of breeders include research and experimentation, and innovation for purposes of seeking protection of consequent varieties, without compensatory claims
7. protection of intellectual property including plant varieties, that contain or are based on biological material including traditional knowledge, may only be available in accordance with the Convention on Biological Diversity, in particular the provisions on showing prior informed consent, the arrangement for benefit sharing, and the source of the genetic resources
8. domestic laws may impose obligations on breeders in accordance with the objectives and principles of the Agreement on TRIPs and the Convention on Biological Diversity, aimed at securing the public interest and achieving social justice in the country and in the international system
9. in this regard, developing countries and international systems may support local communities, farmers and breeders in developing countries
10. further, local farmers in developing countries have the right to save, share, sell, and replant seed, without compensatory claims from plant breeders 

11. intellectual property rights that contravene the Convention on Biological Diversity and article 27.3(b) as modified (to provide that plant varieties are to be protected by sui generis systems and that any intellectual property rights must be subject to the Convention on Biological Diversity and the FAO International Undertaking on Plant Genetic Resources) are not to be granted and are to be cancelled by the offices on their own motion or on petition
12. novelty is to mean universal novelty, in particular material for which an intellectual property right is sought is not novel if based on or it contains information available to the public through writing or use, including use by communities, or through deposit in deposit institutions.
UPOV SYSTEMS
[image: image2.png]



	  
	UPOV 1978
	UPOV 1991
	Notes

	Scope of plants protected
	Countries may exclude certain plants 
	Protection required for all plant kingdom
	UPOV 91 prevents exclusion of important food and medicinal crops from plant breeders' rights

	Nature of protection: 
plant breeders' rights, not patents 
Article 2(1) of the 1961 Act required only one form of protection - patents or special title 
	Maintained the prohibition of protection by both patents and special titles, but as an exception allowed new members the protection under both mainly to accommodate the USA.
	Merely requires Members to "grant and protect breeders' rights". 
The rights are protected for at least 20 years; and are similar to patent rights, though broader in some respects eg they cover essentially derived varieties, and those that cannot be clearly distinguished.
	· UPOV 91 allows the cumulation of patents and other rights, and on this basis is no longer a sui generis system. 

· A sui generis system was meant to be an alternative to patent protection. Under article 27.3(b), Members have the option of a sui generis system by itself, which ought to be preserved 

	Novelty
	To be distinguished from varieties whose existence is common knowledge eg cultivation or marketing, entry in official register, inclusion in reference collection, precise description in a publication
	The propagating or harvested material has not been sold or otherwise disposed of with the consent of the breeder, ie commercial novelty; 
Common knowledge defeats distinctness, but when the common variety is protected or registered
	· UPOV 91 narrows the concept of novelty - to mean commercial novelty; whereas UPOV 78 provided broad criteria that included cultivation (by farmers) and reference collections, and general literature. As a result, these factors may not defeat novelty under UPOV 91. 
· Farmers' varieties may not always be protected or registered, and will not be recognised as new protectable varieties for purposes of UPOV 91 

	Breeders' rights
	· Production for commercial marketing, offering for sale, marketing; extensive protection may be agreed 

· among a group of members 
"authorisation shall not be required either for the utilisation of the variety as an initial source of variation for purposes of creating other varieties or for the marketing of such varieties" section 5(3). 
	· Production, reproduction, conditioning, offering for sale, selling, exporting, importing, stocking; 

· The rights extend to harvested material, produce made from harvested material, essentially derived varieties, varieties not clearly distinguishable, varieties that need repeated use of the protected variety 
	· UPOV 91 vastly extends the rights of the breeders, and restricts the exemption allowed to other breeders to innovate around the protected varieties. 

· The extension of the rights to reproduction, stocking, harvested material and produce, varieties that need repeated use of the protected variety, further limits the scope of farming and local communities to benefit from research and new varieties, and has implications for food security. 

· Biopiracy denies farming communities the reproduction and stocking of varieties they otherwise have always used, similar to Basmati 

	Exceptions 
Whereas UPOV 78 recognised certain exceptions by not having provisions that restrict them, UPOV 91 introduced restrictive provisions on exceptions that were recognised or in common use
	Exceptions were not confined to private and non-commercial acts; 
The exemption to innovate around protected varieties was directly allowed as a mandatory requirement; 
The doctrine of exhaustion of rights was not restricted.
	Exceptions spelt out:
· Private, non-commercial acts (this excludes rural trade which is an important source of income for rural communities); 

· Experiments (but the breeders' rights are extensive and results of experiments are likely to be appropriated by the breeder, on grounds eg they are essentially derived varieties, are not clearly distinguishable. The harvested material and produce may be appropriated; 

· Exhaustion of rights - still, the variety, propagating material or any product from it, is not to be used for propagating the variety, or exported to non-members of UPOV; 

· farmers' rights and public interest are subject to remuneration/ 
compensation of the breeder and other conditions 
	· UPOV 91 introduces stringent provisions to restrict exceptions that were available under UPOV 78. 

· The limited nature of the exceptions strengthens commercial plant breeders' while restricting the attainment of development goals like innovation around protected varieties, and the free use of varieties that have been released by the breeder into the public domain by sale; 

· The stringent exceptions include the provisions on farmers' rights. 

· By limiting the exceptions to private non-commercial acts, the commercial activities of rural agricultural populations are severely restricted and may become the subject of actions against developing country governments. 

· These restrictions and limitations constrict the scope of government to pursue food security objectives, otherwise wider under UPOV 78. 

· These restrictions and limitations would become enforceable under the WTO dispute settlement system if UPOV 91 is considered to be the sui generis system for purposes of article 27.3(b) 

	Farmers' rights:
· to save and share or sell seeds, 

· stock or sell the harvest, 
· have their contribution in the selection and conservation of varieties duly recognised 
	No limits are put on farmers' rights.
	· Farmers' rights are defined only as the right to save seeds for replanting on their own holdings; 

· Only available if provided in the law by the government; 

· Not available for agricultural or horticultural sectors where the practice is not common; 

· Government may only provide for this farmers' right "within reasonable limits and subject to the safeguarding of the breeder's legitimate interests 
	· UPOV 91 restricts farmers' rights - by its definition and by the conditions it imposes on governments; 

· "safeguarding the legitimate interests of the breeder" means compensation or remuneration, which developing country governments may be too cash strapped to manage, as well as the farming and local communities; 

· "reasonable limits" exposes developing countries to demands and nuisance complaints from breeders; 

· In rural areas, farmers invariably have to sell part of their produce to purchase their necessities and market days are part of their lifestyles 

	Duration of protection
	15 years (18 years for vines and trees)
	20 years (25 for vines and trees)
	  

	Conclusions
	Found not to be inconsistent with the FAO International Undertaking on Plant Genetic Resources, which protects farmers' rights and aims to promote agricultural genetic resources
	Emphasis is on commercial plant breeders' rights - covers all plants, wide reach for breeders' rights, farmers rights severely restricted, 
	Aims to securely protect commercial plant breeders' rights, while restricting the rights of farmers and local communities, as well as the scope of governmental action in the public interest


Notes 
1. The 1978 Act of UPOV is closed for new membership, as from April 1998 when the 1991 Act entered force.

2. The obligations under the UPOV systems, are not part of the WTO obligations. The Uruguay Round negotiations did not cover negotiations over the obligations of the UPOV system. Hence the use of "sui generis" instead of "UPOV systems" in article 27.3(b) of the Agreement on TRIPs.

3. To interpret or understand the requirement to protect plant varieties by sui generis systems, to mean protection in accordance with the UPOV system, either the 1978 Act (for the 29 members that have acceded to that Act) or the 1991 Act (for the 16 members that have acceded to this Act), would have the effect of including the obligations of the UPOV systems among the WTO obligations, and thus making those UPOV obligations enforceable against all (the 140) WTO Members under the compulsory Dispute Settlement System. 

4. Farmers' rights broadly include the rights to save and share seeds, to sell their produce, as well as to have their contribution to the selection, breeding and conservation of existing varieties duly recognised. And not merely to save seeds for re-use on their farms.
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