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It is a pleasure to be at an event organised by the Netaji Subhas Open University.  I congratulate the University and its Vice-chancellor on the University’s stupendous outreach and on the quality of what it is reaching the un-reached with.


It is a privilege to share a platform with Dr. R.A. Mashelkar.  The course of events in India and the position of India with reference to rest of the world, it can truly be said, has been altered by two substances.  The first is salt.  And all of us know of the impact of the 1930 Salt Satyagraha.  There was one person associated with that Satyagraha and I do not have to tell this audience who it was.  The second substance is turmeric.  The recognition by the US patent authorities of India’s claims on the subject of turmeric, has not only been our victory but has been the victory of a major principle in the Patent Laws of the world and the one name associated with that victory is that of Dr. R. A. Mashelkar.


A non-specialist like me can make but little – if any – contribution to a symposium of experts, on a subject as technical as Intellectual Property Rights.  I will not even try to sound knowledgeable on a subject which is beyond my ken.  Moreover, the learned address by the Upacharya, Professor Surabhi Banerjee, by our remarkable Keynote Speaker, Professor Mashelkar and by the Director of the National Library leave little room for further enlightenment in this session.


I would, however, like to share with you two episodes from the last century that deal with what, in today’s WTO parlance, would be termed as IPR issues.


The first of these concerns Copyright.  Sarvepalli Radhakrishnan, as you all know, taught philosophy at Presidency College, Kolkata, to generations of students.  His extempore lectures, were described by one of his students as “uncommon”.  They captivated his classes by their clarity, no less than by their conceptual subtleties which made them easy to admire but difficult to fully comprehend.  Students would take down notes in his class, in speedhand, and then learn them up.  Once interiorized thus, did those ideas remain Radhakrishnan’s or did they become the intellectual property of the note-taking, memorizing students?  


We know, today, that an idea cannot be protected by IPR, only its expression.  Radhakrishnan’s book Indian Philosophy published in 1927, was based on the great teacher’s intangible jnana, exactly as his lectures in Calcutta were.  In his biography of Radhakrishnan, his historian son Sarvepalli Gopal tells us how a young postgraduate scholar working on Indian systems of psychology at Calcutta, felt that Radhakrishnan’s Indian Philosophy contained certain passages that were identical to his unpublished thesis submitted two years earlier.  Gopal explains that the researcher had had the benefit of access to Radhakrishnan’s classroom lectures taken down by students and could have used Radhakrishnan’s oral phraseologies unconsciously in his thesis and then, when seeing them occurring in Radhakrishnan’s written book, felt as he did.  Who was borrowing from, or reflecting, who?  

The moonlit firmament can be reflected gently on a ‘water-body’ on earth; but what prevents a lake from thinking the firmament is copying its glitter?  IPR may often pit two truths against each other.  How is one to decide between two truths?  Only by going into the objectives of the two and asking : Which is more exploitative than the other?  


I will share one more episode before I close.  And this one is about trade.  You may not, ladies and gentlemen, regard Mahatma Gandhi a credible invitee to the conferences at Punta del Este, Marrakesh, Doha or Geneva.  But in the Second Round Table Conference called in London in 1931 to discuss the political future of India, he addressed the question of commercial discrimination and gave an example from this part of the world.  

(I quote) “A poor undeveloped country like India is not to be judged as a highly developed individualist island like Great Britain may be.  What is good for Great Britain today is, in my opinion, in many respects poison for India.  India has got to develop with her industries and everything else.  Therefore, so far as the key industries are concerned, I am afraid that not merely the Britishers but many will feel that they are not having fair play.  But I do not know what is the meaning of “fair play” against a State...

I have travelled fairly frequently up the great river ways of Bengal and I have travelled years ago up the Irrawaddy.  I know something of that trade.  By concessions, privileges, favours, whatever you call them, these huge corporations have built up industries, built up companies, and built up a trade which does not admit of any opposition whatsoever.

Some of you may have heard of a budding company between Chittagong and Rangoon.  The Directors of that Company, poor struggling Musalmans, came to me in Rangoon and asked me if I could do anything.  My whole heart went out to them, but there was nothing to be done.  What could be done?  There is the mighty British India Steam Navigation Company simple underselling this budding company and practically taking the passengers without any passage money at all.  I could quote instance after instance of that character.  It is not because it is a British company.  If it were an Indian company that had usurped this thing, it would be the same.  Supposing an Indian company was taking away capital, as today we have Indians who instead of investing their capital in India invest their capital or invest their monies outside India.  Imagine that there was a huge Indian Corporation that was taking away all its profits and investing them in some other parts of the world, fearing that the National Government was not going along a correct policy, and therefore, in order to keep their money intact, they were taking away that money outside.  Go a little step further with me and say that these Indian Directors in order to organise in a most scientific and finished and perfect manner brought all the European skill that they could bring there and did not allow these struggling corporations to come into being.  I would certainly have something to say and have legislation in order to protect the companies like the Chittagong company...” (Unquote). 


I believe there is much in that quote from the Father of the Nation for TRIPS to think about and for governments to think about, as they bring national laws in tune with the WTO’s.


With the intellectual property rights regime getting carved in stone, we have now entered the era of interpretation.  We have learnt our lesson the hard way.  The late Minister Murasoli Maran said in Uruguay, the developing world was the camel which, because it knelt down, got overloaded.  We have been able to give up the camel’s role.  We are now in the stage where we will have to ensure that the load of IPR stipulations is applied fairly and equitably.


IPR seeks to bring order out of its lack.  But each civilisation has its own sense of order.  Life is not a tangle of macaroni, spaghetti or vermicelli out of which you make straight lines.  It is a field of wheat from which comes grain, to be eaten as grain, or to be worked into something else.  The ingredients of a carton of breakfast cereals cannot tell wholewheat that it has borrowed the carton’s properties.  

We will need to be vigilant in the TRIPS-regulated world.  That, CSIR has been.  The cases relating to turmeric and basmati demonstrated it.  As did the one, raised non-governmentally, on neem.  I would like to take this opportunity to compliment Dr. Mashelkar on his own dynamically alert role in this and on his leadership of CSIR.


India will have to remain alert to see that farmers’ interests remain protected in WTO-led modifications of our Patent Law, especially their traditional right to retain and exchange seed.


The patenting of plant varieties is fraught with risks.  As P. Sainath, the dynamic Rural Editor of The Hindu (incidentally, the first newspaper to have such a position) puts it, the world’s plant genetic wealth owes the most to the third world farmer whose contrivance, ingenuity and hard work have enhanced genetic diversity over millennia.  Tim Lang noted a decade ago  “The First and Second worlds are historically dependent on the genetic diversity of the Third... 93.65% of cultivars and landraces (specially cultivated horticultural and agricultural varieties) used in the first and second worlds, originate in the Third.”


India is and will be a responsible participant in the WTO’s agreed schemes.  But India will remain aware of the risks of a world in which the North is regarded as the generator of innovations and the South the market for the results of those innovations.  The right of intellectual property ought not to be used to perpetuate the comparative advantages that have accrued to the technologically powerful part of the world.  As WTO polices the new regime, let its baton swing against exploitation and abuse of traditional knowledge spheres, including indigenous medicine, folklore, craft, biodiversity and biotechnologies.  


It should not be that the findings and discovery of the developing world should get to the developed world free or almost free and should, after a brief gestation there, get appropriated, patented and branded and return to the originators at unaffordable prices.


Over two centuries ago, Europe perceived India as a large market.   Today, once again, it is as a market that the trading world sees us.  And trade has become a priority with the various governments of the world.  But the India of 2005 is not the India of Jahangir or of Siraj-ud-Daula.  It has a mind of its own and a memory-system which has assimilated its experiences, bitter and sweet, of market-driven global ventures.  And so it will do business with the world, receive and offer its intellectual products on mutually accepted terms, with its eyes open and mind wide awake and with Dr. Mashelkar in the lead.
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